
r

ad"i.ed ~_ ~o chang. ~he own.r.hip .~ruc~ur. and in~egra~ion propo.al .0 ~hat

CharI.. would be the .ole "o~ing .tockholder and .01. integrated principal.

Bernard wa. to ha". no ..nag_.nt role at the .tation. Thi. was don•••r.ly in

ord.r to take ad"an~ag. of FCC coaparati"e policie.. sabr.y will n.".~hel•••

• till playa .ignificant role a~ the .tation (para. 34). Accordingly, it .u.t

be concluded that the initial pa~-tia. and noainal int.gration propo.al of

CharI•• and Bernard i. the auth.n~ic on.. Th. on. d."i.ed by FCC coun••l i. only

for co•••tic purpo... and i. not bopa~. Atlap~ic City CO..unity

Broadcasting. Ipc., in~egration pledg•• which are ••r. boiler-plat. paper

propo.al. of FCC coun••l .u.t b. r.j.cted.

77. B.rnard conc.ded that CharI•• do•• not ha"e po.itive control of the

corporation and application, only n.gativ. control (para. 38). Thi. adaission

i. y.~ another ind.pend.nt ba.is to deny all int.gra~ion cr.dit to WII. ~

Broadca.tipg, 87 FCC2d 483, 488, para. 15 (1981), all legal control .u.t b.

ve.ted in the activ. integrated own.r in order to receive integration credit.

78. A fu~her ind.pendent basi. to r.i.c~ the WII int.gration proposal i.

that Bernard is not actually in.ulat.d fro. WII. R.cord. on file with the Stat.

of Ohio .how that h. i. still the Secr.~ary of the corporation (para. 38). A

purpo~edly insulated .tockhold.r s.rving a. an offic.r of a corporation breach••

the wall of in.ulation. Saltaire CO..unications. Inc., 8 FCC Rcd 6284, n. 2

(1993); Bv.rqr••p Broadca.ting CO., 6 FCC Rcd 5599, 5607, n. 27 (1991).

79. Th. wall of insulation has b••n continuously br.ach.d by Bernard'.

control o".r the fund. for the application. WII ha. no s.parat. checking

account. All funding and di.bur••••nt. for the WII application have been through

~he ch.cking account for the law fina in which Bernard i. a fifty (50%) per c.nt

general pa~n.r (para. 39). This i. conclu.iv. that B.rnard has legal control

ov.r the WII application. Bv.rqr••p Broadca.ting CO., 5607, n. 24; Richardsop

Broadca.t Group, 7 FCC Rcd 1583, 1587, para. 25, 1590, n. 16 (1992); Isi.

Broadca.t Group, 7 FCC Rcd 5125, 5131-5132, paras. 23-25 (Re". Bd. 1992), the

- 21 -



r

interest of a non-voting stockholder aust be attributed where he controls the

payaeDt of bills, ~, PeC 93-441, n. 8, rel. Septeaber 24, 1993.

80. WII would receive a diversification preference (para. 41). It aakes

no claia for an auxiliary POWer preference (para. 42).

Shellee P. Davb

81. Davis is not entitled to any integration credit. She failed to

advance a specific and convincing proposal to divest her current full-tiae

occupation and business, Britt Business Syst..s, Inc. As previously noted, the

very existence of an outside business renders questionable an integration

co_it.ent in the absence of additional showings by the applicant of the

reliability of its integration propo..l. Blapcett Broadcasting co. Applicants

have the burden to establish how they will effectuate their integration

proposals. Cuban-laerican Liaited. ~he proponent of an integration proposal

aust allay any substantial doubts as to effectuating its proposal. Knoxville

Broadcasting corp. ~ aeet this burden, an applicant must pre.ent a detailed and

convincing plan as to how it will acccmaodate outside busine.s interests with its

integration proposal. Raquaba Broadcasting co. In order to receive integration

credit, an applicant aust advance a specific proposal and must establish

reasonable assurance that it will be carried out. Royce International

B[Oadcastipq. In situations where an applicant proposing full-time integration

has other substantial ongoing business interests, a generali.ed promise to reduce

the tiae spent on a significant business interest is insufficient. Leining_r

Geddes Partnership.

82. Davis is currently the President, aanager, and sol_ owner of Britt.

She has been the owner since 1988 and personally manages the company. It has

aany prestigious custoaers, is the number one office equipaent dealer in the Mid

We.t, and has gro•• revenues of over one aillion ($1,000,000) dollars per year.

Davis' total yearly coapensation froa Britt i. over one hundred thousand

($100,000) dollar. (para. 45). She has ..de no effort to sell her company. Ro

appraisal has been done as to its fair market value. If Davi. could not obtain
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.n .cc.ptabl. pric., .h. would not ••11 Britt. orh. v.lu. of Britt a•• co.pany

includ•• it. d••l.r.hip to ••11 offic. equipaent. 'rh••• de.l.r.hip. c.nnot b•

• old or •••ign.d without the prior writt.n p.rai••ion of the equipa.nt

..nuf.ctur.r. Davi. h....d. no inquiry about obtaining .uch con••nt (para. 46).

Accordingly, it .u.t b. concluded that D.vi. h•• no plan, or .v.n • ~~

int.ntion, to ••11 or div••t Britt. Ind.ed, it would b. irr.tion.l .nd contrary

to D.vi.' fin.nci.l int.r••t. to ••11 or div••t Britt, which i •• c••h-flow

..chin. d.pend.nt on h.r per.onal aanag...nt and which has no r.adily appar.nt

r •••l. valu••

83. oth.r f.ct. deaon.trat. that D.vi. h•• no~ fide int.ntion to .ell

or div••t Britt .nd to go into the radio bu.in.... Prior to the tia. in

Hoveab.r-Deceab.r 1991, wh.n Davi. fir.t learn.d of the availability of the

W••t.rvill. frequ.ncy, .h. h.d no int.r••t or d••ir. to own and aanag. a r.dio

.t.tion, but had con.idered going into the flow.r arranging or pictur. fraaing

bu.in••• (para. 47).

84. 'rh. lack of J!2H fid•• of D.vi.' int.ntion. i. furth.r d.aon.trated

by the fact that .inc. Mov.ab.r-Dec.ab.r 1991, .h. h•• don. no mark.t an.ly.i.

a. to • foraat for the propo••d .tation, has ..d. no rev.nue projection. for the

propo.ed .t.tion, h.. don. no r ••••rch •• to the pot.ntial profit.bility of the

propo.ed .tation, do•• not know the pa.t inco.. or operation co.t. for Station

DBY-PM (which .h. int.nd. to l.a••), doe. not actually know how .uch it would

co.t to oper.te a .tation, do.. not know the ov.r.ll r.dio adverti.ing r.venu••

for the local aarket, do•• not know anything about radio adv.rtising r.v.nues,

doe. not know anything about the pot.ntial profitability of PM .tations in the

Coluabu. aarket, doe. not know anything about the .conoaic .tat. of radio in

g.n.ral, has don. very little to l.arn about the radio indu.try, and do•• not

.v.n know if .h. will have • salary at the propo.ed .t.tion (paras. 48-49).

85 • Perhap., ao.t telling of Davi.' actu.l intentions i. that h.r propo.ed

.tation would b. aortg.g.d, wh.r••• Britt has no d.bt to out.id. partie. (par••

46). It would b. highly irr.tional to di.po•• of an unaortgaged and financially
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.ucce••ful bu.ine.. in order to acquire a ~rtgaged .tart-up bu.ine.. in which

Davi. ha. no pa.t experience and has no knowledge a. to whether it would be

financially viable (para•• 48-49).

86. ne .e_ingly irrational conduct of Davi. can be explained by the fact

that her hu.band i. a foraer I'll application .peculator. Davi.' brother-in-law,

who i. a foraer I'll applicant, referred her to hi. PCC coun.el and her hu.band

told her to do what PCC coun.el .aid to do. She ha. dutifully followed coun.el'.

directive. (para. 47). Atlantic City COWRURi\y Broadca.ting. Inc., integration

propo.al au.t be rejected where PCC coun.el play. doainant role in the

application.

87. Another ba.i. to reject Davis' integration proposal is that part. of

her hearing exhibit are incorrect (para. 50). Accordingly, her repre.entations

have no credibility and thus can not be relied upon.

88. In sua, Davis has woefully failed to aeet her burden of proving the

~ fi!H..I. and the reliability of her integration proposal. It i. .iaply

unbelievable that Davis will dispose of a .ucces.ful busine.. in order to start

a new busines. which she knows nothing about and had no intere.t in until the

tiae for filing applications.

89. Davi. would receive a diversification preference (para. 52). Although

Davis propose. to provide auxiliary power at her station, she failed to specify

whether generators at both the .tudio and tower site would be installed (para.

53). nerefore, her preference aust be given a reduced weight.

Overall Co.parative Analy.is

90. Because none of the applicant. would receive any integration credit,

proposed .ignal coverage becoae. the deciding factor in this proceeding. ORA i.

the preferred applicant under this criteria. It will provide new nighttiae

.ervice to under-served areas (conclusion., para. 57). nil is aore significant

than any pos.ible advantage which Davis aight have in providing .lightly ~re

coverage (approxiaately 5' greater population coverage) to well-served area.

(para. 56). Radio Jonesboro. Inc.; Christian Broadca.ting of the Midlapds. Inc.
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91. ORA' ••dv.n~.ge over WII i. even ~r. deci.ive .ince i~ vi1l .1.0

provide .pproxiaa~elyfif~y (50\) per cen~ gr••ter cov.r.g. ~han would WII (p.r••

54). Bv.n if WII v•• to r.ceive fifty (50\) per c.nt in~egr.tion credit, ORA'.

over.11 .uperior cov.r.ge would ou~weigh this .1igh~ integr.~ion pr.ference •

..., Dayton. Broadca.ting CO., Inc., 97 PCC2d 212, 55 RR2d 1326, 1343, n. 45

(Rev. Id. 1984), the co.ai••ion h•• long recogni.ed the !aport.nce of .igna1

cover.ge in ~he co.par.tive .n.ly.i.. In addition, ORA would. h.v. an .uxili.ry

power prefer.nce, vhere•• WII would h.v. none (para•• 58, 80).

92. ORA would prev.il ov.r ASP .v.n if it r.ceived • twenty-five (25\) per

cent integration credit for Pri•••l1'. role (para. 65). Wi~h Beauvai.' broadc••t

holding••ttributed to ASP, it would be •••••••d .t l.a.t ••light to .cd.r.t.

diver.ification d_erit (para. 70). Thi. d••erit would outw.igh a .light

integration pr.ferenc. of twenty-five (25\) per c.nt. Policy Stat•••pt op

COMparativ. Broa4e:a.t ' ••ripq., .ligh~ diver.ification pr.f.r.nc. outweigh•

• light integr.tion prefer.nce. In addition, ORA would h.v. a .ign.l cover.ge

preference ov.r ASP (para•• 55, 57). It would al.o r.c.iv. an auxiliary pow.r

.dv.n~.g••ince ASP'. auxiliary propo.al c.n not be credited (para•• 58, 71).

93. ORA would prevail ov.r Ring.r .v.n if h. w.. not a ••••••d •

diver.ification d•••rit b••ed upon hi. in.ff.ctual propo.al to div••t hi.

inter••t in a broadca.t .tation (para. 63). In addition to it••ignal coverag.

pref.rence (para. 57), ORA would have an auxiliary power advan~age ov.r Ring.r

.ince hi. auxiliary pover propo.al can not be cr.dit.d (p.ra•• 58, 64).

Ch.llenge to Integr.tiop Policy

94. ORA challenge. the eo_i••ion'. int.gration policy under the Policy

S~.t"nt op eo.par.~ive 'earing. a. arbitrary, capriciou., irrational, and

o~herwi•• contrary to the public int.re.t. S•• , B.ch~el v. PCC; Plag.taff

Bro.dc••ting Pound.tiop v. PCC, 979 P.2d 1566 (D.C. Cir. 1992). ~he .uperior

engineering .nd .ign.l coverag. propo.al of ORA, which would provide new ••rvic.

to under-••rved area., would further ~he eo_i••ion' • co.parative hearing

policies and the public int.r••t .uch .ore than the artificial and unreali.tic

- 25 -



•

preferred applicant under the area. and population i.aue ba.ed upon it••uperior

engineering propo.al and .ignal coverage.

Re.pectfully .ubaitted,

IIcllAIR Ii SAlfPORD, P •A.

october 25, 1993

020979.00001
ORA.PPC
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in~egra~ion propo.al. of ~he o~her coape~ing applican~., which range froa ~he

.~range and unna~ural ~o ~he unbelievable.

95. Unlike in~egra~ionpropo.al., .ignal coverage propo.al. are ~h. lea.~

likely ~o b. changed af~er gran~ of ~he con.~ruc~ion perai~. Chapaan Radio i

%aleyi.ion co., 19 PCC2d 185, 236, n. 38 (ALJ 1968), ~, 19 FCC2d 157 (Rev.

lid. 1969). !rhu., unlike ~he ~ypical con~rived in~egra~ion propo.al, ORA' •

• uperior engineering and .ignal coverage propo.al i. real and will have la.~ing

banefi~. ~o ~he public. IU, PBC, Inc., 95 PCC2d 256, 55 RR2d 1344, 1348, para.

12 (Rev. lid. 1983), ••rvice ~o under-.erved areas i. one of ~he COaai.sion'.

ba.ic ai••ion••

96. ORA'. engineering propo.al i ••uperior in o~her .ignifican~ re.pec~••

only i~ ha. a fully-.paced ~ower .i~. under ~h. curren~ PM .pacing rule.. !rhe

coape~ing applican~. propo.e ~echnically inferior .hort-.paced si~e.. Official

no~ice of coaai••ion file. reque.~.d. ~ 1lI2, J~. Ex. 1. Under COaai••ion

policy, a fully-.paced .i~e i ••~rongly preferred ~o a .hort-.paced .i~e. ~,

Korth Texa. Media, Inc. v. FCC, 778 F.2d 28, 34 (D.C. Cir. 1985).

97. ORA al.o propo.e. ~h. u.e of a non-direc~ional an~enna. All of ~he

o~er applican~., wi~h ~he exc.p~ion of WII (whose engineering propo.al i. in any

even~ o~herwi.e decidedly inferior), propo.e ~h. use of a dir.c~ional antenna.

Official notice of COaai••ion file. r.ques~ed. Se. AlI2, Jt. Ex. 1. Al~hough

~he COaai••ion allow. ~he u.e of directional antenna. in certain laited

circua.~ances, their u.e i. not favored. IU, Section 73.215; MM Docke~ Ko. 87

!li, 6 FCC Red 5356, 5360, para. 27 (1991). Accordingly, grant of the

applica~ion of ORA would overall bet~er .erve the COaai••ion'. co.parative

hearing policies and bet~er serve the public interes~ in view of i~s engineering

superiority.

WBBRBFORB, in view of the foregoing, the Pre.iding Judge i. reque.ted ~o

adop~ ~he propo.ed finding. of fact and conclusions of law of ORA, rejec~ ~ho.e

of the other coapeting applicants, and grant the application of ORA as the
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